TAP CHi CONG THUONG

CHE TAI POI VGI HANH VI
GOP VON VAO VAN PHONG CONG CHUNG
KHONG PUNG QUY DINH PHAP LUAT

® NGUYEN THI NGOC LAN

TOM TAT:

C6 2 loai hinh ctia t§ chiic hanh nghé cong chiing, d6 1a Phong cong chitng va Vin phong cong
ching (VPCC). Trong d6, Phong cong chitng 1a don vi sy nghiép cong 14p thudc S& Tu phép, cb tru
s8, con dau va tai khodn riéng, con VPCC la doanh nghiép do céc cong ching vién khong thudc
phong cong chitng Nha nudc tham gia thanh 1ap. Bai viét nay sé trinh bay vé& cdc hinh thic t& chic
ctia VPCC. Viéc gép von, nhan gép von vao VPCC khong ding quy dinh phép luat 1a mot thuc t€
ton tai lién tuc k& tir khi Luat Cong chitng dau tién nim 2006 dugc thong qua, tuy nhién nhitng ché
tai lién quan con it va chua du sic ran de. Vi tu cdch 1a ngudi hoat dong trong linh vuc cong chiing,

tdc gid néu ra mot s6 ki€n nghi hoan thién quy dinh phdp luat lién quan.

T khéa: gép von, vin phong cong chitng.

1. Quy dinh phap luat vé viéc gép von vao
Vin phong cong chitng

1.1. Quy dinh vé hinh thiic ctia Vin phong
cong chiing

Quy dinh vé hinh thiic cdia VPCC qua cdc Luat
Cong chitng s6 82/2006/QH11 thong qua ngay
29/11/2006 (Luat Cong ching 2006) va Luat Cong
chitng s6 53/2014/QH13 thong qua ngay
20/06/2014 (Luat Cong chiing 2014) ngay cang c6
chiéu huéng khit khe hon. Luat Cong chirng 2006
quy dinh, VPCC s€& hoat dong theo loai hinh doanh
nghiép tu nhan néu do mot cong chitng vién thanh
1ap, con ddi v6i VPCC do hai cdng chiing vién trd
1én thanh lap sé& dugc tS chiic va hoat dong theo
loai hinh cdng ty hgp danh!, nhung tai Luat Cong
chiing 2014 thi t& chifc hanh nghé cong chiing chi
dugc t6 chifc va hoat dong vdi loai hinh cong ty hop
danh ¢6 tlr hai cong chiing vién hgp danh trd 1&n va
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khong c6 thanh vién gép von (khodn 1, diéu 22
Luat Cong chitng 2014).

V& van dé hinh thifc t& chifc 4p dung cho t8 chic
hanh nghé& cong chiing, trong qué trinh 13y ¥ ki€n
dong gbép cho Luat Cong chiing 2014, hay tai nghi
trudng qudc hdi khi thio luan d€ thong qua luat va
ngay cé sau khi luat c6 hiéu Iy thi hanh vin thudng
xuyén c6 nhitng ¥ kién trdi chiéu. Theo trang thong
tin dién tif cia Bdo dién tir PAu tu?, co quan ngdn
luan ctia Bo K& hoach va Piu tu, tai Hoi nghi Pai
bi€u Qudc hdi chuyén trach cho y ki€n vao Du thio
Luat Cong chitng stra ddi d€ trinh Qudc hoi thong
qua tai Ky hop thit 7 nim 2014, ba Nguyé&n Thanh
H4i - Ph6 chd nhiém Vin phong Qudc hdi - da cho
ring quy dinh vé viéc VPCC hoat dong theo md
hinh cong ty hgp danh khong dudc c6 thanh vién
g6p von “ré rang la han ché viéc ddy manh xa hoi
héa trong cung cdp dich vu cong vi khong khuyén
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khich dugc cdc cd nhdn cé khd ndng tai chinh nhung
khong dii diéu kién thanh lgp VPCC bé vén thanh
lap VPCC. Quy dinh nay ciing han ché viéc phdt
trién mang ludi VPCC, vi c6 rdt nhiéu cong chiing
vién hanh nghé, nhitng nguoi cé di diéu kién thanh
lap VPCC lai khong cé khd ndng tai chinh dé tw
diing ra thanh ldp VPCC”.

Dl ¢6 nhitng ¥ ki€n trdi chiéu nhu dd néi, nhung
Luat Cong ching 2014, da dudc thong qua nim
2014 va ngay ca trong Dy thdo Luat Cong ching
nim 2024 vin bdo luu quy dinh vé viéc VPCC hoat
dong theo md hinh cong ty hdp danh khong cé
thanh vién gép von.

1.2. Quy dinh phdp ludt vé viéc gop von vao
VPCC qua cdc thoi ky

C6 thé nhan xét tai Luat Cong ching 2006
khong thé hién quy dinh vé viéc khong cho phép cd
nhan/t§ chiic gép von vao VPCC. Cu thé, tai khodn
1 diéu 26 Luat Cong chitng 2006 chi quy dinh
“VPCC do mot cong chitng vién thanh 1ap dugc 8
chiic va hoat dong theo loai hinh doanh nghiép tu
nhan. VPCC do 2 cong chitng vién tr§ 1€n thanh 1ap
dugc 8 chifc va hoat dong theo loai hinh cong ty
hgp danh. Ngudi dai dién theo phédp luit cia VPCC
la Trudng Vin phong. Trudng VPCC phai 1a cong
ching vién”. Mot trong cdc ndi dung ctia khodn 1
diéu 26 néi trén bit budc “Trudng VPCC phai 1a
cdng chitng vién” nhung lai khong c6 quy dinh doi
v6i cdc thanh vién con lai cia VPCC dugc 5 chic
va hoat dong theo loai hinh cong ty hgp danh. N&u
dung phuong phdp loai suy, st dung cdc cum tir
“VPCC do mot cong ching vién thanh 1ap” va
“VPCC do hai cong chitng vién trd 1én thanh 14p”
c6 thé xdc dinh khong c6 bat ky hinh thitc doanh
nghiép nao khdc doi véi VPCC ngoai trir loai hinh
doanh nghiép tu nhin do mot cong ching vién
thanh 1ap hodc loai hinh VPCC do hai cong ching
vién tré 1én thanh 1ap. Trong sudt thdi gian Luat
Cong chitng 2006 c6 hiéu luc (tr ngay 01/07/2007
dénngay 01/01/2015), tai cdc vin ban dudi luat nhu
Nghi dinh s§ 02/2008/ND-CP quy dinh chi ti&t va
huéng din thi hanh mot s& diéu cda Luat Cong
chiing ngay 04/01/2008, Nghi dinh s& 04/2013/Nb-
CP quy dinh chi ti€t va huéng din thi hanh mot s&
diéu ctia Luat Cong chitng ngay 07/01/2013, Thong

tu s6 11/2011/TT-BTP hu6ng din thyc hién mot s&
noi dung vé cong chitng vién, td chiic va hoat dong
cdng chitng, quan 1y nha nudc vé cong chitng ngay
27/06/2011 1a céc vin ban huéng din thuc hién
Luat Cong chiing 2006 khong c6 bat ky quy pham
phdp luat nao diéu chinh vé hanh vi gép von vao
VPCC tir phia cdc c4 nhan/t§ chitc khong phai 1a
cdng chitng vién. Nhitng van ban quy pham phdp
luat c6 lién quan nhu Nghi dinh s6 60/2009/ND-CP
quy dinh x@ phat vi pham hanh chinh trong linh vuc
tu phdp ngay 23/07/2009 va sau d6 1a Nghi dinh s&
110/2013/ND-CP ngay 24/09/2013 quy dinh x&
phat vi pham hanh chinh trong linh vuc bé trg tu
phép, hanh chinh tu phap, hon nhan va gia dinh, thi
hanh 4n dan sy, pha sdn doanh nghiép, hdp tac xa
dil @3 quan tAm dé€n nhiéu chi ti€t trong hoat dong
cong chiing (dién hinh nhu viéc cé quy dinh xi phat
d6i v6i hanh vi clia t8 chitc hanh nghé cong chiing
st dung bién hiéu khong ding miu quy dinh)
nhung khong c¢6 quy dinh x& phat néu t§ chifc hanh
nghé cong chitng c6 nhan gép von tir c4 nhian hoic
t6 chifc khong phai 1a thanh vién hdp danh clia 8
chtic hanh nghé cong ching.

Trong Luat Cong chitng 2014 (c6 hi¢u luc thi
hanh tir ngdy 01/01/2015) ¢6 diéu khoén cho ring
“VPCC dugc t§ chifc va hoat dong theo quy dinh
cta Ludt nay va cdc vin ban quy pham phép luét
khdc c6 lién quan ddi vé6i loai hinh cong ty hop
danh”. P3&i chi€u v6i Luat Doanh nghiép s&
68/2014/QH13 ngay 26/11/2014, “Cdng ty hdp
danh” dudc dinh nghia 14 loai hinh doanh nghiép c6
it nhat 02 thanh vién hgp danh (thanh vién hgp
danh dugc luat quy dinh phai 1a cd nhan, chiu trich
nhiém biing toan bd tai sdn clia minh vé c4c nghia
vu clia cong ty), ho 1a chi s& hitu chung ctia cong ty,
cung nhau kinh doanh duéi mot tén chung. Ngoai
cdc thanh vién hgp danh, cong ty c¢6 thé c6 thém
thanh vién gép von (thanh vién gép von chi chiu
trich nhiém vé cdc khodn ng clia cong ty trong
pham vi s6 von da gép vao cong ty)>.

Xét tai khodn 1 diéu 22 Luat Cong chiing 2014
¢6 quy dinh “VPCC khong c6 thanh vién gép von”
nén mic nhién phai hiéu 12 VPCC chi bao gém céc
thanh vién hgp danh. N&u k€t hgp 2 quy dinh md td
sau ddy: quy dinh thit nhit néu tai khodn 2 diéu 22

$6 25 - Thang 12/2024 15



TAP CHi CONG THUONG

Luat Cong chitng 2014 bit budc “Trudng VPCC
phéi Ia cdng chitng vién hgp danh cia VPCC” va
quy dinh thi hai néu tai khodn 1 diéu 22 Luat Cong
chitng 2014 bét budc “VPCC phéi ¢6 tit hai cong
chiing vién hgp danh trd 1én” thi mot cdu hdi duge
datrala tir thanh vién hgp danh thi ba trd di ¢6 can
phdi d4p tng tiéu chudn 1a cdng chitng vién hay
khong. Luat Cong chiing 2014 sau d6 dugc hudng
din bdi Nghi dinh s§ 29/2015/ND-CP ngay
15/03/2015 quy dinh chi ti€t va huéng din thi hanh
mot s6 diéu clia Luat Cong chitng va Thong tu s&
06/2015/TT-BTP ngay 15/06/2015 quy dinh chi
ti€t va huéng din thi hainh mot s§ diéu clia Luat
Cong chdng, tuy nhién tai cdc vian ban dudi luit
néi trén cling khong cé bat ky quy dinh nao diéu
chinh v& hanh vi gép vén vao VPCC tif phia cédc cd
nhan/td chitc khong phai la cong chitng vién. N&u
xét d&n linh vic xi phat vi pham hanh chinh thi
sau khi Ludt Céng ching 2014 cé hiéu luc, vao
ngay 15/08/2015, Chinh phd da ban hanh Nghi
dinh s8 67/2015/ND-CP stta d6i, bd sung mot s
diéu ctia Nghi dinh s6 110/2013/ND-CP quy dinh
X phat vi pham hanh chinh trong linh viyc b6 trg tu
phéap, hanh chinh tu phdp, hon nhan va gia dinh, thi
hanh dn din sy, phd san doanh nghiép, hgp tac xa.
Trong Nghi dinh s6 67/2015/ND-CP néi trén, du da
quan tdm d€n viéc x& 1y nhiéu hanh vi vi pham
trong hoat dong cong ching, di€n hinh nhu quy
dinh phat tién tir 1.000.000 déng dén 3.000.000
ddng d6i véi hanh vi “Khong deo Thé cong chitng
vién khi ti€p ngudi yéu cau cong chitng™ nhung
lai khdng c6 quy dinh x{ phat d6i véi cac hanh vi
g6p von, nhan gép von vao VPCC khdng diing quy
dinh phdp luit.

Sau hon 5 nim k€ tir ngay Luit Coéng chitng
2014 ¢6 hiéu lyc, tai Nghi dinh s& 82/2020/NDP-CP
quy dinh x@ phat vi pham hanh chinh trong linh vuc
bd trg tu phdp; hanh chinh tu phdp; hon nhan va gia
dinh; thi hanh dn din sy; phd sdn doanh nghiép, hgp
tdc xa dugc ban hanh ngay 15/07/2020 da c6 quy
dinh phép luat x& Iy hanh vi néu trén. Cu thé, tai
diém d, khodn 6, diéu 15 quy dinh “Phat tién tir
25.000.000 déng dé&n 35.000.000 dong” doi véi
hanh vi “G6p vOn, nhan gép von thanh 13p, duy tri
t6 chiic va hoat dong VPCC khdng ding quy dinh”,
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kém theo hinh phat b3 sung la “Tudc quyén si
dung thé cong ching vién tir 06 thdng dén 09
thdng 5. Pang chd ¥y tai Nghi dinh s6 82/2020/ND-
CP noi trén, hanh vi “gép von, nhan gép von” chi
mot 1an dugc nhic d&n (12 tai diéu 15), nhung tiéu
dé chia diéu 15 dugc dit tén 12 “Piéu 15. Hanh vi vi
pham quy dinh hoat dong hanh nghé cong chiing”,
diéu nay din dén y ki€n cho riing chi nhitng ngudi
c6 hoat dong hanh nghé cdng chitng mdi bi diéu
chinh bdi diéu luat nay, hay néi khac di, chi ¢6 cong
chitng vién mdi bi x& phat hanh chinh khi thuc hién
hanh vi “Gép von, nhian gép von thanh 1ap, duy tri
t6 chiic va hoat ddng VPCC khong ding quy dinh”.
Quan diém nay con dugc ciing c¢6 hon néu xét d&€n
hinh phat b§ sung “Tudc quyén st dung thé cong
chitng vién tir 06 thang d&€n 09 thdng” da ching té
chti thé bi diéu chinh bdi diéu khoan phat vi pham
hanh chinh nay chi 1a nhitng ngudi cé thé cong
ching vién.

2. Mgt s6 trudng hgp thue t& gép von vao vin
phong cong chitng

2.1. Truong hop Trudng van phong cong chiing
kién nguoi bé von

Theo thong tin dugc B4o Phdp luat Thanh phd
Ho Chi Minh ding tii trén trang thong tin dién ti
ngay 09/05/20116, TAND Thanh phd Hé Chi Minh
da thy Iy mot vu tranh chip giita 6ng B. (Trudng
VPCC T., nguyén don) va ba L. (dai dién chi ddu
tu, bi don). Theo don khdi kién cta 6ng B., VPCC
T. dugc thanh Iap ngay 28/5/2009, di vao hoat dong
ngay 14/7/2009. Do thué cidn nha cda ba L. tai
phudng Tam Binh (quan Thd Pic) d€ 1am tru s
vin phong nén dng P quen bi€t véiba L.

Ong P cho biét, khi VPCC T. hoat dong dugc
hon mot tudn thi 6ng va phia ba L. ky hgp dong
hop tic. Ong B. cho riing ndi dung ban hgp dong
nay c6 ghi rd: Bén diu tu lo thd tuc phdp ly cho
viéc b6 nhiém cong chitng vién, trinh duyét dé 4n
thanh 1ap VPCC; Bén diu tu s& bd toan bo von dé
thanh 1ap, t6 chiic hoat ddng cho VPCC véi s& von
700 triéu dong; Lgi nhuin sau khi trit chi phi sé&
dudgc chia d6i cho chli dau tu va trudng VPCC;
Chd dau tu cling tham gia quan 1y, diéu hanh hoat
dong VPCC. Truéng VPCC chiu trich nhiém vé
nghiép vu cong ching.
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V& viéc nay, ba L. lai trinh bay kh4c. Theo d6,
ba va dng D. quen biét tir truSc nén hai bén ciing
ban bac md VPCC. Dya trén sy tin tudng, ba va hai
ngudi nita da dau tw 700 triéu ddng d€ mua sim
mdy moc, thiét bi. Ngoai ra, ba da cai tao nha cla
minh d€ 1am tru s& VPCC. Ong B. véi tu céch la
trudng VPCC s& chiu trach nhiém vé nghiép vu
cdng chiing. Ldi nhuin thu v&, sau khi trir chi phi sé
dugc chia doi cho phia diu tu va trudng vin phong.

Ba L. 1y gidi s¢ di hgp dong dudc ky sau ngay
VPCC T. di vao hoat dong 1a vi ca hai bén cting lo
tAp trung hoan tit cdng viéc, sau d6 mdi c6 thdi
gian ngdi lai ky k&t hdp ddng, viéc diéu khoan c6
ghi riing chii dAu tu lo thi tuc bS nhiém cdng chitng
vién 12 do 6ng P. ban viéc nén chiing to6i chuin bi
gidy tJ hanh chinh cin thi&t @€ nop theo yéu ciu
cta phap luat.

Muc dich khéi kién clia 6ng P. 12 yéu ciu toa
tuyén hlly hgp dong hgp tdc dau tu gitra hai bén, vi
ong P. Cho riing hgp ddng nay c6 nhitng muc dich,
ndi dung cd ban vi pham quy dinh cla phap luit va
c6 sy nham 1an khi ky két.

2.2. Truong hop nhiing bdt én trong viéc qudn
Iy diéu hanh van phong cong chiing cé nguoi bén
ngoai gop von bi phdt hi¢n va xit ly cia co quan
thanh tra

Theo thong tin dugc Bdo Cong an nhdn dan
diang tdi trén trang thong tin dién t0 ngay
22/08/20227, Thanh tra S& Tu phap Thanh ph& Ho
Chi Minh di c6 K&t luan thanh tra chuyén nganh vé
hoat dong cdng ching cia VPCC NHH (x& Vinh
Loc B, huyén Binh Chdnh, Thanh phd Hd Chi
Minh). Tai thdi diém thanh tra, VPCC NHH c6 6
lao dong lam viéc, do dng NHH lam Trudng Vin
phong, ¢6 4 cong chiing vién hgp danh va ngay tr
thdi diém thanh 1ap nim 2019 thi VPCC NHH da c6
su tham gia, gép von clia 6ng Lé Hitu Hanh (ngudi
khong phéi 1a cong ching vién hgp danh cla vin
phong), néi khdc di, hd so d& nghi thanh 1ap VPCC
NHH c6 sy gian déi, khong ddm bdo theo quy dinh
vé tiéu chi va quy trinh xét duyét hd so dé nghi
thanh 1ap VPCC dugc UBND Thanh phd H6 Chi
Minh ban hanh ndm 2018.

Sau khi Trudng Van phong 1a 6ng NHH va ong
Lé Htu Hanh xdy ra tranh chip, viéc qudn ly, st

dung con diu dudc cdc cong chitng vién hdp danh
con lai tw quy€t dinh ma chua c6 y ki€n thong nhat
clia 6ng NHH. Pdng thdi, v6i tr cdch 1a Trudng
Vin phong, 6ng NHH c6 don trinh bdo viéc khong
chiu trdch nhiém quén 1y con diu. Trong K&t ludn
thanh tra, Thanh tra S& Tu phdp Thanh phd Ho
Chi Minh ki€n nghi Ban Gidam ddc S& Tu phdp
Thanh ph& Hd Chi Minh c¢6 vin ban glri Bo Tu
phdp xin ¥ ki€n vé viéc x& 1y vi pham ddi véi
hanh vi gép von trong hd so dé nghi thanh 1ap
VPCC NHH.

Trong khudn khd bai viét, tic gia chi gidi han
trong viéc don ct hai trudng hgp trén diy, mac di
ngay trén phuong tién thong tin dai ching van ¢6
thé tim thdy mot sd trudng hop khic va tdc gia bai
viét cling khdng c¢6 phuong tién khdo ctu sdu hon
vé két qua gidi quyét cac trudng hgp cu thé nén
viéc ddnh gid khd ning gidi quyét tranh chip sé&
dugc can ct trén nhitng quy dinh phép luat c6 hiéu
Iyc tai thoi diém x4y ra hanh vi vi pham.

2.3. Ddnh gid hdu qud ciua cdc tranh chap
tit quan diém bdo vé quyén loi Nguoi yéu cdu cong
chiing

D6i véi trudng hop VPCC NHH, Thanh tra S§
Tu phdp Thanh phd Hd Chi Minh cho biét tir lic
thanh lap (thdng 4/2019) dén ngay c6 K&t luan
thanh tra (thdng 2/2022), VPCC NHH da cong
chiing 12.625 hd sd, chitng thuc 9.325 hd so. Pi€ém
dic biét 1a d6ng NHH, Trudng Vin phong, c6 don
trinh bdo viéc 6ng khong chiu trach nhiém quén ly
con dau tai thdi di€ém x3y ra tranh chdp. Theo dng
NHH, cho tdi thdi diém thanh tra, viéc quan 1y, st
dung con ddu dugc thyc hién trén cd s& thda thudn
miéng gilta cdc thanh vién hgp danh (6ng NHH
ciing trinh bay ring tir thdi diém thanh lap, dng
NNN giao cho k& todn va vin thu quin 1y con diu),
vin phong khdng xay dung diéu 1& hoic quy ché&
quan ly con dau. Cau hdi dit ra, trach nhiém doi
vdi ngudi yéu ciu cong chitng néu x4y ra sai sot
trong hoat dong nghé cong chiing thudc vé ai?;
Ngudi gép von vao VPCC c6 y thitc dugc trach
nhiém ctia minh d6i véi viéc bdi thudng thiét hai
cho Ngudi yéu ciu cong chiing hoic cho cic bén
thit ba c6 lién quan khi xdy ra sai s6t trong hoat
dong cong ching khong?

$6 25 - Thang 12/2024 17



TAP CHi CONG THUONG

DP6i v6i trudng hgp VPCC T., khi dng P.,
Trudng Vin phong, yéu ciu tda dn tuyén hiiy hgp
ddng hgp tac dau tu gitta 6ng D va bi don theo ¥
chi cd nhin cla 6ng P., dudng nhién 6ng B. phai
cam k&t chiu todn bd trdch nhiém ddi vdi ngudi
yéu cAu cong chitng lién quan dén cdc hd so cong
chitng VPCC T. di thyc hién. Viéc gép von vio
VPCC T. x4y ra tit nam 2009, khi cdc quy dinh
phép luit lién quan vin dé nay chua rd rang, nén
ch& tai @€ quy trach nhiém cta ngudi gép von doi
véi cdc hd sd cong chitng VPCC T. da thyc hién
con han ché.

3. Kié&n nghi hoan thién quy dinh phap luat

Theo quan diém tdc gia bai viét, ké tir khi Luat
Cong chitng 2014 ¢6 hiéu luc, viéc gép von vao
VPCC 1a vi pham diéu cAm phdp luat, tuy nhién
ché& tai ddi v6i cdc hanh vi nay con chua tuong
xting, chua cé tic dung rin de.

Theo quy dinh tai BO luat Dan sy 2015, giao
dich dan sy (giita bén gép von va bén nhan gép von
vao VPCC) vi pham diéu cAm clia phdp luat 1a vd
hiéu va viéc gidi quyé&t hgp dong vo hiéu sé& theo
nguyén tic 1a cdc bén trong hgp dong phai hoan trd
cho nhau nhitng gi da nhan. C6 thé nhan dinh, cich
gidi quyé&t hgp ddng vo hiéu néi trén chura tinh dén
nhitng 1¢i ich ngudi gép von trong qué trinh hgp tic
v6i VPCC da nhan dudc, vi du nhu 1¢i thé kinh
doanh, 1di th€ tir viéc hoan thanh k& hoach kinh
doanh theo quy/ndm ma viéc hgp tic vdi VPCC
dura lai (nhAt Ia trong trudng hop bén gép von 1a cic
t6 chiic kinh t& 16n nhu chii du 4n bt dong san, hay
cdc t8 chiic tin dung). B&i vi van c6 kh ning quy
trinh cong chitng phan nao bi 4nh hudng bdi viéc
hgp tac giita bén gép von va bén nhan gép vén ma
viéc xdc minh, chitng minh 12 diéu bat kha thi b&i
ban chat clia hoat dong cong chitng 1a hoat dong
dich vu céng do Nha nu6c Gy nhiém cho cong
chiing vién thyc hién trén co s§ dit niém tin vao

TAILIEU TRICH DAN VA THAM KHAO:

Khodn 1, diéu 26, Luat Cong chiing s& 82/2006/QH1 1

cdng chiing vién sau qua trinh dio tao, bd nhiém va
yéu ciu cong chitng vién tudn thi quy dinh phdp
luat. Do d6, viéc kiém sodt cong chiing vién trong
qué trinh hanh nghé hiu nhu dugc dit ra § mic do
rat it, ngoai trir viéc hau kiém, trong khi dic trung
ctia hoat dong cong chiing 1a vin ban ban cong
chiing c6 gid tri phap 1y ngay tai thdi diém dugc
cong ching.

Theo tic gid bai viét, cdc ché tai lién quan can
dudc quy dinh § mitc dd nghiém khic hon. Pién
hinh nhu viéc cdng chitng vién v6i day di y thic
ma lai di giao k&t mot giao dich vi pham diéu cAm
phap luat trong chinh hoat ddng t& chiic, duy tri
VPCC thi cong ching vién d6 da khong da tu cdch
dé ti€p tuc hoat dong nghé cong ching, cin dp
dung ché& tai nghiém khic nh4t 1a mién nhiém cong
ching vién.

D&i v6i ca nhan/td chic thuc hién hanh vi gép
von can phdi c6 ché tai tuong xting vdi nhitng 10i
ich ma ho c6 thé dat dugc (Igi ich hitu hinh hay vo
hinh) khong phu thudc vao viéc k&t qua thyc t€, ma
viéc gép von vao VPCC dua lai va ciing khong phu
thudc vao viéc ching minh cho quan hé nhan qua
gitta viéc gép von vao VPCC vdi nhitng hau qué c6
thé x4y dén lién quan nhitng hd sd cong chiing ma
VPCC thyc hién trong giai doan hgp tdc v6i ngudi
g6p von. Viéc muu ciu Igi ich clia ngudi gép von
vao VPCC can dudc 4p dung ché tai di manh vé
kinh t&, don clt nhu viéc budc ngudi gép von lién
déi cing VPCC trong trach nhiém bdi thudng thiét
hai cho ngudi yéu ciu cdng chitng va cic bén c6
lién quan d€n ho so cong chiing néu x4y ra trudng
hgp phéi bdi thudng thiét hai.

4.Kétluan

Viéc dua cang nhiu quy dinh nghiém cAm thuc
hién cdc hanh vi trong hoat dong cdng ching la
diéu can thiét, tuy nhién song song v6i d6 can quy
dinh nhitng ch€ tai tuong Gng W

Han Tin (2014). Cong chitng phi Igi nhuén, ai mudn 1am? Truy cap tai https://baodautu.vn/cong-chung-phi-loi-

nhuan-ai-muon-lam-d386.html
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3Khoan 1, diéu 172, Luit Doanh nghiép s6 68/2014/QH13

4Khon 9 diéu 14 Nghi dinh s& 67/2015/ND-CP stta ddi, bd sung mot s diéu ctia Nghi dinh s& 110/2013/ND-CP
ngay 24/9/2013 quy dinh x{ phat vi pham hanh chinh trong Iinh virc b8 trg tw phap, hinh chinh tw phdp, hon nhan
va gia dinh, thi hanh d4n dan sy, phé sdn doanh nghiép, hgp tac xa.

5Piém b, khodn 8, diéu 15 Nghi dinh s& 82/2020/ND-CP ctia Chinh phii: quy dinh x{ phat vi pham hanh chinh trong
linh vic b trg tu phap; hanh chinh tu phdp; hon nhan va gia dinh; thi hanh 4n din su; phd sdn doanh nghiép, hop
tdc xa

Tién Hiéu (2011). Trudng vin phong cong chitng kién ngudi bd vén. Truy cip tai https:/plo.vn/truong-van-
phong-cong-chung-kien-nguoi-bo-von-post96948.html

"Hoang Anh (2022). Vin phong cong chitng gian ddi trong hd so thanh 1ap. Truy cp tai https://cand.com.vn/Ban-
tin-113/van-phong-cong-chung-gian-doi-trong-ho-so-thanh-lap-i664880/
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Thoéng tin tdc gid:
NGUYEN THINGQC LAN
Cong chitng vién, thanh vién Hoi Cong chitng vién Thanh phé H Chi Minh

LEGAL SANCTIONS FOR UNLAWFUL CAPITAL
CONTRIBUTIONS TONOTARY OFFICES

® NGUYEN THI NGOC LAN
Notary, member of Ho Chi Minh City Notary Association

ABSTRACT:

This study examines the two primary types of notary organizations in Vietnam: Notary
Departments, which operate as public service units under the Department of Justice, and Notary
Offices, which are privately established by independent notaries. While notary offices have
played a vital role in diversifying notarial services, issues such as the unlawful contribution and
receipt of capital in notary offices have persisted since the enactment of the first Notary Law in
2006. Despite these violations, existing legal sanctions remain insufficient to address and deter
such practices effectively. Drawing from professional experience in notarization, the author
proposes recommendations to enhance the legal framework governing notary offices operations
and ensure compliance.

Keywords: capital contribution, notary office.
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