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TOM TAT:

Ngudi khong qudc tich 13 nhém dé bi tén thuong do khong cé su rang budc chinh tri - phap 1y véi

bat ky qudc gia nao, din dén viéc bi han ché& nghiém trong vé quyén va dia vi phap ly. Tinh trang

khong qudc tich khong chi 1a van dé cia titng qudc gia riéng 16, ma con 1a thach thiic mang tinh toan

cAu. Mic du phap luat Viét Nam di c6 nhitng quy dinh diéu chinh ddi tugng nay, song vin ton tai

nhitng bat cip trong thuyc tién 4p dung. Bai viét tAp trung phan tich cac quy dinh hién hanh lién quan

dé&n ngudi khdng qudc tich, chi ra cdc han ché chii y&u va dé xuat cdc gidi phap hoan thién phap luat

nhiim bdo vé t6t hon quyén clia nhém ngui nay, gidm thi€u va tién t6i x6a bd tinh trang khong

qudc tich & Viét Nam.

T khéa: quoc tich, khong qudc tich, dia vi phap 1y, hoan thién phap luat.

1. Pit van dé

Qudc tich thé hién mdi quan hé gin bé chit
ché, bén vitng gitra nha nudc v6i cd nhan, 1a co sG
phép 1y 1am phat sinh cdc quyén, nghia vu cd ban
clia cong dan. Tuy nhién, trén thuc t&, vin ton tai
mot bo phan ngudi khong c6 qudc tich, khong
dudc thira nhan 1a cong dan clia bat ky qudc gia
nao. Nhém ngudi nay bi han ché& nghiém trong vé
quyén con ngudi, quyén cong dan va kh3 ning
ti€p can cdc dich vu cd ban, do khong c6 su bdo hd
phédp 1y - chinh tri tt bAt ky Nha nuGe ndo.

Tinh trang khong qudc tich khdng chi 1a van dé
phdp 1y clia tiing qudc gia, ma con 1a thich thic
mang tinh toan cau, doi héi su phdi hdp va cam két
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clia cong dong qudc t€. Tai Viet Nam, phdp luat da
c6 cdc quy dinh diéu chinh d6i tugng nay, song van
bdc 16 nhitng han ché. Thuc tién dp dung cho thay,
cdc quy dinh hién hanh chua di ddp Gng yéu cau
bdo vé quyén va dia vi phdp 1y clia ngudi khdng
qudc tich, cling nhu chua tao ra cd ché hiéu qua
nhim gidm thiéu va ti€n tdi chAm dit tinh trang nay.

T boi canh trén, viéc nghién ciu, phan tich
cdc quy dinh phédp ludt hién hanh, nhan dién
nhitng bat cip va dé xuat gidi phdp hoan thién
phap luit vé ngudi khong qudc tich § Viét Nam c6
y nghia cap thiét, vira ddp ng yéu ciu bio ddm
quyén con ngudi, vira phit hgp vé6i cdc cam két
qudc t&€ ma Viét Nam tham gia.



LUAT

2. Noi dung phap luat Viet Nam vé nguoi
khéng quéc tich

2.1. Nhém cdc quy dinh vé dia vi phdp Iy ciia
ngudi khong quoc tich trong phdp ludt Vigt Nam

Thit nhdt, doi véi quyén ciia nguoi khong quoc
tich. Trén co s§ 1a thanh vién tham gia vao cédc
biéu udc qudc t&€ nhu vé quyén con ngudi nhu:
Hién chuong Lién Hop Qudc, Tuyén ngdn nhan
quyén clia Lién Hop Qudc nam 1948,...", Nha nudc
d4 ti€n hanh ndiluat héa cdc quy dinh vé quyén con
ngudi trong Hi€n phdp va cdc vin ban phdp luat
trong céc linh vuc khdc nhau khdc nhu: Luat Qudc
tich nim 2008 (stra ddi, bd sung nim 2014), Luat
Cu trd nam 2020, B luat dan sy nam 2015, Luat
Cin cu6e nim 2023, Luat Bdo hiém y t&€ nim 2018
(stta d8i bS sung nim 2014),...Theo d6, cic quyén
clia ngudi khdng qudc tich & Viét Nam c6 thé ké
dén cu thé 1a: Quyén dudc nhin qudc tich Viét
Nam; quyén dudc cu tri; quyén dugc xdc dinh
ngudn gbc va dugc cip gidy t§ cd nhan d6i véi
ngudi gdc Viét; quyén dude lam viéc trong mot s&
linh vuc nhat dinh; quyén dudc kham chita bénh
tham gia bdo hiém y t&,...

Thit hai, d6i véi nghia vu ciia nguoi khong quoc
tich sinh séng trén lanh thé Vi¢t Nam. Hién phdp
nim 2013 ghi nhan bt k¥ c4 nhin nao cu trd tai
Viét Nam déu phdi tuan thi Hi€n phdp va phap luét
Viét Nam?. Pic biét 1a ddi vé6i linh vuc phap luat
hinh sy va hanh chinh - 1a Iinh vyc luit cong, theo
d6, moi hanh vi vi pham phép luit vé hinh sy va
hanh chinh cda ngudi khong quéc tich déu dudc
xem xét theo phdp ludt Viét Nam?®. Nhitng quy dinh
nay dudc ghi nhén trong cac van ban phap luat nhu:
B6 luat Hinh sy nam 2015 (sta dé6i, bd sung ndm
2017) vé xi 1y vi pham phép luat hinh sy d6i vdi
ngudi khdng c¢6 qudc tich; hodc x& phat vi pham
hanh chinh ddi véi ngudi khong qudc tich tai Luat
Xt 1y vi pham hanh chinh nim 2012 (stta d6i, bo
sung ndm 2020) va cdc van ban quy pham khéc.

2.2. Nhém cdc quy dinh nham han ché tinh
trang nguoi khong quoc tich trong phdp ludt
Viét Nam

Thit nhdt, thdng qua quy dinh clia nguyén tic

qudc tich, dugc ghi nhan tai Piéu 4, Luat Qudc tich
nim 2008 (stra d6i, b sung nim 2014) cho phép
nhitng trudng hgp c6 hai qudc tich. Piéu nay nhim
tao diéu kién cho cdc cd nhan dugc giif qudc tich
Viét Nam, dong thdi ciing 12 bién phap nhiim han
ch€& phit sinh cdc trudng hdp ngudi khdng qudc
tich méi. Nguyén tic “mot qudc tich mém déo”
con dudc thé hién théng qua cic co ché ddm bio
thyc hién nhu trudng hdp néu xét tha'y ngudi dé di
diéu kién nhap tich hoic tré lai qudc tich Viét Nam
thi cdc cd quan c6 thAim quyén giii thong bdo bing
vin ban d€ ho 1am thd tuc xin thdi qudc tich nuée
ngodi, trlir trudng hop ho xin gilt qudc tich nudc
ngoai hodc 12 ngudi khdng qudc tich.

Thit hai, han ch& thong qua quy dinh nhip
qudc tich Viét Nam cda ngudi khong qudc tich.
Bién phdp truc ti€p va hiéu qua doi véi viéc gidm
thi€u tinh trang ngudi khong qudc tich & nudc ta
cho dé&n nay 13 tao diéu kién cho ngudi khong
qudc tich sinh séng tai Viét Nam dugc nhip qudc
tich Viét Nam. Phdp ludt nuGc ta da xac dinh rd
va chia nhém ddi v6i quy dinh nay nhu sau: (1)
Quy dinh chung ddi véi ngudi khong qudc tich
thudng tri tai Viét Nam; 2) Quy dinh ddi vdi
ngudi khong qudc tich tai bién gidi Viét - Lao va
ngudi di cu ty do tir Campuchia vé nudc. Cdc quy
dinh ndy dudc ghi nhan trong Luat Qudc tich nim
2008 (sita d8i, b sung nim 2014), Nghi dinh s6
78/2009/ND-CP ngay 22/9/2009 quy dinh chi ti€t
va huéng din thi hanh mot s6 diéu ctia Luat Qudc
tich Viét Nam, Thda thudn gitta Chinh phd nudc
CHXHCN Viét Nam va Chinh phi nuéc Cong
hoa dan chl nhdn din Lao vé viéc gidi quy€t van
dé ngudi di cu ty do, k€t hon khong gid thi trong
vung bién gidi hai nudc ky ngay 8/7/2013 va cac
van bdn phdp luatkhéc.

Thit ba, thong qua quy dinh vé quyén dudc c6
quoc tich cda tré em biang sy k&t hdp va 4p dung
clia cd hai nguyén tic “quyén huyét théng” va
“quyén noi sinh”, dugc ghi nhan cu thé tai khodn
1,2,3 Piéu 16 Luat Qudc tich nim 2008 (stra d6i,
bd sung nim 2014)*. Quy dinh niy nhim ngin
chiin tinh trang khong qudc tich thd phdt, bdo ddm
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dudc quyén con ngudi, quyén tré em theo Cong
udc vé quyén tré em nim 1989 ma Viét Nam da
tham gia.

Thit tu, thong qua quy ché riéng biét doi véi
ngudi chua xdc dinh qudc tich, ngudi gdc Viét.
DPay 1a nhém ngudi da tirng ¢6 qudc tich Viét Nam
nhung xua't phat tif nhiéu nguyén nhan khic nhau,
hién nay khong con qudc tich’. Do d6, d€ ddm bdo
quyén Igi cda nhém ngudi nay, bén canh viéc
xem xét cho ho dudc phuc hdi qudc tich, phap luat
Viét Nam con tao diéu kién cho ho dudc c6 gidy
td nhan than. Mic du loai gidy t3 d6 chua cung
cidp cho nhém ngudi nay mot qudc tich ding
nghia, tuy nhién ddy 13 cin ci phdp 1y cd ban dé
gitip ngudi chua xdc dinh duge qudc tich & Viét
Nam c6 thé ddm bao cdc diéu kién song thiét y&u
cudc sdng nhu ¢6 ndi cv trd, c6 cong viéc,...

2.3. Nhitng han ché trong quy dinh phdp ludt
Vigt Nam hi¢n hanh vé nguoi khong quéc tich

Mic du hé théng phdp luat Viét Nam da budc
ddu dé cap d€n mot sd ndi dung lién quan dén
quyén va nghia vu cd ban clia ngudi khong qudc
tich, song hién nay vin chua ton tai mot khung
phép luit chuyén biét diu chinh toan dién dia vi
phaply cia nhém d6i tugng nay. Cu thé:

Thit nhdt, phdp ludt vé ngudi khong qudc tich
c6 nhitng quy dinh chua ddm bdo sy nhat qudn
din dén thyc trang khong ddm bdo dugc quyén
clia ngudi khong qudc tich nhu quyén lao dong,
quyén ct tri... Vi du nhu vé quyén lao dong clia
ngudi khdng qudc tich. Theo khodn 5 Piéu 3 Luat
Qudc tich nim 2008 (stra d6i, b sung nim 2014)
quy dinh: “Nguoi nudc ngoai cu tri ¢ Viét Nam la
cong dan nudc ngoai va nguoi khong qudc tich
thuong trii hodc tam trii ¢ Viét Nam”; khodn 3
biéu 2 B0 luat Lao dong nim 2019 ti€p tuc xdc
dinh “ngudi lao dong la ngudi nudc ngoai lam
viéc tai Viét Nam”, theo d6, ngudi lao dong bao
gdm cd cong dian nudc ngodi va ngudi khong
qudc tich. Tuy nhién, khodn 1 Piéu 151 Bo luat
Lao dong ndm 2019 quy dinh “Nguoi lao dong
nudc ngoai lam viéc tai Viét Nam la nguoi co
qudc tich nudc ngoai”, tic loai trit ngudi khong
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qudc tich khdi pham vi diéu chinh. Sy mau thuin
nay giita cdc quy dinh phdp luit da tao ra khodng
trong phdp 1y, 4nh hudng dé€n viéc thuc hién
quyén dudc lao dong va bdo ddm thu nhap dé dap
rng nhu ciu s6ng tdi thi€u clia ngudi khong qudc
tich tai Viét Nam.

Thit hai, phap luat vé ngudi khdong qudc tich &
Viét Nam con thi€u nhitng quy dinh ¢6 lién quan
dén nhém ddi tugng d& bi tdn thuong nhu tré em.
Hién nay, nhitng quy dinh vé quyén tré em di 1a
ngudi khong qudc tich & trén linh thd Viét Nam
van chua dugc ddm bdo, vi du nhu: Quyén dugc
hoc tap tai Piéu 14 Luat Gido duc nim 2019 chi
quy dinh quyén va nghia vu hoc tip ddi vdi tré em
Viét Nam chit khong dp dung ddi vé6i tré em 1a
ngudi khong qudc tich.

Thit ba, chua c6 nhitng quy dinh vé an sinh xa
hdi, viéc tham gia bdo hiém xd hdi va hudng cic
ch& do bao hi€m cho ngudi khong qudc tich trong
Luat Bio hiém x4 hdi nim 2014. Piéu nay din dén
nguy cd khi€n nhém ddi tugng nay khong dugc
tham gia hé thdng bao hiém xi hoi, qua d6 khong
thé ti€p can va thu hudng cic ché€ do cd ban nhu
ch& do thai sn, trg cAp tai nan lao dong, 6m dau va
cdc quyén 1gi an sinh x3 hoi thiét y&u khac.

Thit tu, phap luat Viet Nam vé xdc dinh qudc
tich clia c4 nhan cho ngudi khong qudc tich con
thi€u tinh cu thé, thong nhat. Cu thé nhu: chua c6
quy dinh thii tuc riéng vé xdc dinh qudc tich Viét
Nam; quy dinh vé ciin cif xdc dinh qudc tich Viét
Nam cta tré sinh ra tai Viét Nam ¢6 cha hoic me
la cong dan Viét Nam con ngudi kia la cong dan
nudc ngoai chua cu thé, thi tuc ding ky khai sinh
con kha ciing nhic; quy dinh vé qudc tich d6i véi
tré em c6 cha me hoic cha 12 ngudi khdong qudc
tich chua thong nhat.

Thit nim, chua c6 quy dinh day dd va rd rang
vé& bién phdp xi¥ Iy vi pham hanh chinh d6i véi
ngudi khong qudc tich. Theo khodn 2 Piéu 5 Luat
X 1y vi pham hanh chinh nim 2012 (stta ddi, bd
sung nim 2020) “cdc bién phdp xit Iy hanh chinh
khéng dp dung déi véi nguoi nudc ngoai”. Vay
nhitng vi pham phdp ludt khi chwa dd miic truy ctu
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trach nhiém hinh sy, hoic d6i v6i nhitng tré vi
thanh nién 12 ngudi khong qudc tich thi cd quan
nha nudc c¢é thim quyén sé& dp dung bién phép
nao dé€ xit 1y hoic néu khong dp dung xit Iy hanh
chinh thi nhitng ngudi nay sé& phdi chiu nhitng ch&
tai nao cla phdp luat. Bén canh dd, trong Luat X
1y vi pham hanh chinh nim 2012 (stta d6i, b3 sung
ndm 2020) va cdc vdn ban huéng dan thi hanh,
cdc co quan c6 thim quyén ciing gip khé khin khi
4p dung ché tai truc xuit, dic biét trong viéc xdc
dinh “noi bi truc xudt dén” hoic chi thé chiu trich
nhiém thanh todn chi phi xudt cdnh trong trudng
hgp ngudi vi pham khong cé khé nang chi tra.

Thit sdu, tinh khé thi lién quan dén viéc nhap
qudc tich Viét Nam d6i véi ngudi khong quoc tich
van con han ché&, thé hién ré qua cdc yéu ciu va
thd tuc nhap qudc tich dugc quy dinh tai Piéu 19
va DPiéu 20 Luit Qudc tich nim 2008 (stta d6i, bd
sung nim 2014). Mot s6 diéu kién trong qua trinh
nay dit ra trd ngai ddng ké cho ngudi khong qudc
tich, nhu: phdi dugc cd quan c6 thim quyén clia
Viét Nam cap thé thudng tri. Tuy nhién, d€ dudc
cAp thé thudng tri, ngudi xin nhap qudc tich phai
thuc hién thii tuc véi ddy di hd so nhu: 1y lich tr
phip do qudc gia ma ho mang qudc tich cip; cong
ham clia co quan dai dién ngoai giao cla qudc gia
dé dé nghi Viét Nam cho phép thudng trd;...0 Pay
12 nhitng gidy t6 ma ngudi khong qudc tich gan
nhu khong thé cung cip, khi€n phin 16n ngudi
khong quéc tich khong thé hoan ti't thi tuc nhap
qudc tich theo dién thong thudng.

3. Pé xud't mot sé giai phap hoan thién phap
luat Viét Nam vé nguoi khong quéc tich

Tu nhitng phan tich néu trén, tdc gid cho ring
cAn phdi thyc hién mot sd stra ddi, bd sung hoan
thién ndi dung cla phdp luat nhim xay dung hé
thong phap luat vé ngudi khong qudc tich mot
cdch day di, toan dién vé nhitng chinh sich phap
luat d€ han ché va ti€n t6i x6a bd hoan toan tinh
trang nay & nudc ta.

Thit nhdt, can nghién cttu, d& xud't sita d8i mot
s6 quy dinh trong Luat Qudc tich Viét Nam nim
2008 (da dugc sita ddi, bd sung nim 2014) nhim

khdc phuc nhitng quy dinh cdon mang tinh khai
quat, thi€u huéng din cu thé. Cu thé nhu: ban
hanh vin bdn quy pham phép ludt quy dinh chi ti€'t
vé diéu kién nhap qudc tich Viét Nam ddi véi
ngudi khong qudc tich; bé sung cd ché chuyén tiép
véi thdi han gidi quyét dai hon cho nhitng ngudi
khong qudc tich da cu trd dn dinh va ddp Gng dd
diéu kién nhap qudc tich. Bén canh dé, can xem
xét xay dung quy dinh vé phuong thic gidi quyét
ddi v6i céc trudng hop di cu tu do, ngudi khong
xdc dinh dudc quéc tich cu tri tai Viét Nam duéi
20 niim, ciing nhu ngudi goc Viét, theo hudng don
gidn héa tha tuc va rit ngdn thdi gian xit 1y7.

Thit hai, cin hoan thién phédp luat vé quyén
lao dong cla ngudi khong qudc tich. Cu thé, stta
ddi khodn 1 Piéu 151 Bo luat Lao dong theo
hudng md rong pham vi d4p dung, quy dinh ro:
“Nguoi lao dong nudc ngoai lam viéc tai Viét Nam
bao gom nguoi cé qudc tich nudc ngodi va nguoi
khong qudc tich”, nhim bao ddm quyén dugc lam
viéc clia ho. Bén canh d6, trong quy dinh vé diéu
kién cAp gidy phép lao dong, cAn phin biét giita
lao ddng la cong dan nudc ngoai va lao dong la
ngudi khong qudc tich, qua d6 ndi 1dng nhitng quy
dinh d6i v6i nhém ngudi khong qudc tich trong
linh vuc nay. B&i nhiéu quy dinh hién hanh khién
ngudi khong qudc tich khé ddp @ng diéu kién nhu
ngudi lao dong 1a ngudi nudc ngoai, din dén
quyén lao dong clia ho chi ton tai trén hinh thic
ma kho trién khai trong thuc tién.

Thit ba, quyén dugc hudng cic chinh sich an
sinh x4 hdi can dudc ghi nhan cho nhém ddi tugng
ngudi khong ¢6 qudc tich. Piéu 34 Hi€n phdp Viét
Nam quy dinh “Céng ddn cé quyén digc bdo ddam
an sinh xa h¢i”. Tac 1a quy dinh nay mdi chi danh
cho ngudi c¢6 qudc tich Viét Nam, do d6, can sita
ddi sang “moi ngudi” dé ddm bdo ring nguvi
khong qudc tich ciing ¢6 quyén dugc hudng chinh
sach an sinh xa hoi.

Thit tu, cin stra d6i quy dinh phédp luat Viét
Nam vé chinh sdch hd trg thyc hién gido duc hoa
nhip cho tré em 13 ngudi khong qudc tich®. Tai
quy dinh & di€m o khodn 1 Piéu 10 Luat Tré em
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vé cdc nhém tré em c6 hoan cinh dic biét, quy
dinh bao gdbm “Tré em di cu, tré em ldnh nan, ti
nan chua xdc dinh dugc cha me hodc khong co
nguoi cham séc”, quy dinh nay khong chi rd tré
em la ngudi khong qudc tich. Piéu nay c6 thé giy
khé khin cho cdc cd quan c6 thim quyén va lam
cho quyén clia nhém tré nay khong duge bdo dam.
Theo d6, dé xuat stta d6i thanh: “Tré em la nguoi
khéng qudc tich, tré em di cu, tré em ldnh nan, ti
nan chua xdc dinh dugc cha me hodc khong co
nguoi chdm séc”. Sy stra d6i nay sé quy dinh cu
thé€ d6i tugng dugce hd trg thuc hién gido duc hoa
nhip 1a tré em khong c6 qudc tich hodc chua xdc
dinh dugc qudc tich, gép phan bdo ddm cho quyén
dudc hoc tdp cia nhom tré nay.

Thit ndm, hoan thién phdp luat vé van dé xi ly
cdc vi pham phdp luat clia ngudi khong qudc tich.
Cu thé 13, ki€n nghi sita khodn 2 Piéu 5 Luat X
1y vi pham hanh chinh nim 2012 (stta d8i, b3 sung
nam 2020) nhu sau: “Cdc bién phdp xit Iy hanh
chinh khéng dp dung doi véi nguoi cé qudc tich
nudc ngoai”, thay vi la chi quy dinh chung chung
1a “dp dung vdi nguoi nuoc ngoai”. Bén canh do,
dé xud't khong dwa bién phap “truc xuat” 4p dung
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ddi v6i nhitng ngudi khong qudc tich bdi tinh kha
thi khong cao vi khong thé xdc dinh dugc “noi bi
truc xuat dén”.

4. K&t luan

Trong bai nghién cdu nay, tic gid da phan tich
cdc quy dinh hién hanh cta phédp luat Viét Nam
vé ngudi khdng qudc tich, chi ra nhitng ba't cip va
khodng trong phdp 1y con tdn tai, tir d6 dé xuat
cdc gidi phdp nhdm hoan thién khung phép luat
ddi v6i nhém ddi tugng nay. Muc tiéu 1a diéu
chinh phu hgp dia vi phdp ly, ting cudng cdc cd
ché& bao vé, ddng thdi titng budc gidm thi€u va
ti€n tdi x6a bd tinh trang khong qudc tich tai Viét
Nam. Trén cd s& nguyén tic hi€n dinh “Moi nguoi
c6 quyén song. Tinh mang con nguoi dugc phdp
ludt bdo ho. Khong ai bi tudc doat tinh mang trdi
Ilugt” (Piéu 19 Hi&n phap 2013) va cam két thuc
hién cdc diéu u6c qudc t€ vé quyén con ngudi,
viéc xay dung va hoan thi€n phdp luit lién quan
dé&n ngudi khong qudc tich khong chi 12 yéu ciu
mang tinh cAp thi€t ma con 12 trich nhiém cla
Nha nu6c Viét Nam trong viéc bdo ddm quyén
con ngudi, cliing ¢ nén phap quyén va hoi nhip
quoctéEm

5Piéu 41 Luat Stra ddi, b3 sung mot sd didu cia Luat Xudt cinh, nhap cinh ctia cong dan Viét Nam va Luat Nhap
cénh, xudt cinh, qua canh, cu trd clia ngudi nudc ngodi tai Vit Nam nim 2023

Lé CAm An (2018)
$HO Hoang Giang (2025)
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ABSTRACT:

Stateless persons represent one of the most vulnerable populations, as the absence of political
and legal affiliation with any sovereign state severely limits their rights, legal capacity, and access
to protection. Statelessness is not only a domestic concern but also a pressing global human rights
challenge. In Vietnam, although existing legislation provides certain provisions for the recognition
and protection of stateless persons, significant gaps persist in both legal design and practical
implementation. This study analyzes the current legal framework governing stateless persons in
Vietnam, identifies key shortcomings, and proposes legal and policy reforms aimed at
strengthening rights protection, mitigating the causes of statelessness, and moving toward its
eventual eradication.

Keywords: nationality, statelessness, legal status, legal improvement.
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