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TOM TAT:

Trong bdi cinh cdi cdch tu phdp va xay dung Nha nudc phap quyén xa hoi chd nghia § Viet

Nam, viéc hoan thién thé€ ché Thira phét lai c6 vai trd quan trong trong viéc ning cao hiéu qua hoat

dong tu phip, bdo ddm quyén va 1gi ich hop phap clia cong din, t6 chic. Bai vi€t phan tich thuc
trang phap luat va thuc tién hoat dong Thira phat lai tai Viét Nam, dong thdi chi ra nhitng han ché,
bt cap trong qud trinh trién khai. Trén co s§ tham kh4o kinh nghiém qudc t&€ va yéu ciu cii cach tu

phép, tic gid dé xuAt mot s6 gidi phdp nhiim hoan thién thé ché& Thira phat lai, g6p phan dip tng

yéu cau phét trién di't nudc trong giai doan mdi.

Tu khéa: thira phat lai, vi bing, gid tri phdp 1y, to tung dan su.

1.Dat vindé

Cung vdi sy phadt trién nhanh chéng ctia nén
kinh t& thi trudng dinh huéng xa hdi chi nghia, qué
trinh cong nghiép hdéa va do thi hoa tai Viét Nam
din t6i su gia ting ding ké cidc quan hé dan su,
kinh t€, thuong mai va lao dong. Song hanh véi sy
md rong va da dang clia cdc quan hé xa hoi la sy
xuat hién clia nhiéu dang tranh chdp méi, c6 tinh
chit phiic tap, dan xen quyén va nghia vu giita
nhiéu cha thé khac nhau. Mot diac diém ndi bt clia
thuc tién gidi quy€t tranh chap tai Toa 4n hién nay
chinh 1a kho khin trong viéc thu thip, bdo toan va
ddnh gia ching cd. Trong bdi cAnh d6, sy ra doi clia
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ch& dinh Thira phét lai, v6i trong tim 12 cong cu vi
biang da md ra mot huéng di méi cho hé thdng phap
luat Viét Nam. Vi bing, hiéu mot cach khai quat 12
vin ban do Thira phat lai 1ap d€ ghi nhéan sy kién,
hanh vi ma ho tryc ti€p chitng ki€n nhim lam co s&
chitng cit cho viéc bdo vé quyén va Igi ich hgp phap
clia cac bén khi c6 tranh chap. So v6i cong cu phép
ly truyén théng, vi bing c6 vu di€m & tinh khach
quan, linh hoat va kip thdi trong viéc ghi nhan cac
su kién thuc t&, dic biét trong boi cadnh chitng ctt dé
bi thay ddi, tiéu hity hoic tAu tin.

Tuy nhién, sau hon 10 nim trién khai, ch€ dinh
Thira phét lai tai Viét Nam néi chung va vi bang
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n6i riéng van con boc 16 nhiéu han ché&, nhu: gia tri
phdp 1y clia vi bing chua day di; sy thi€u thong
nhat trong nhan thic, 4p dung giita cic co quan &
tung va ftinh trang nhim 1in vi bing v6i cong
chitng, chitng thyc. Nhitng bat cip nay lam gidm
niém tin x4 hoi va han ché vai trd clia vi bing trong
viéc nang cao hiéu qué gidi quyét tranh chap, gidm
t&i cho Toa an. Xuat phat tir thyc tién do, bai viet
tAp trung phan tich vai trd, gid tri phdp 1y cua vi
bing, d4anh gia nhitng thach thifc trong thuc tién 4p
dung, ddng thdi dé xuat gidi phdp hoan thién thé
ch& Thira phét lai trong bdi cAnh hoi nhap quoc t€.

2. Vai tro ciia vi biing trong té tung dan sy

Viéc gidi quyét tranh chdp dan su tai Toa dn
phu thudc rat 16n vao kha niing thu thap, bdo toan
va dinh gid ching ci. Trong nhiéu trudng hgp,
chitng ctt c6 thé d& dang bi thay ddi, hity bd hoiic
khong con nguyén trang khi dugc dua ra xét xu,
din d&n khé khin cho duong sy va co quan tién
hanh t§ tung. Vi biing do Thira phdt lai 1dp da ra
ddi nhu mot cong cu phdp ly nhiim gidi quyét tinh
trang nay.

Trén phuong dién khai niém, vi bing 1a vin bin
do Thira phat lai 1ap dé ghi nhan sy kién, hanh vi c6
that ma Thira phat lai tryc ti€p ching ki€n. Py la
diém dic biét quan trong, bdi gid tri cot 16i cda vi
bing nim & y&u t6 “tryc ti€p ching ki€n” cda
ngudi c¢6 chiic nang phdp Iy dugc Nha nudc trao
quyén. Thira phét lai khong tham gia ddnh gi4 tinh
hdp phép hay bat hgp phdp clia sy kién, ma chi ghi
nhdn mot cdch khiach quan sy kién d6 da xay ra
trong thuc t&. Chinh tinh chit khach quan khién vi
bing tr§ thanh ngudn ching ct dang tin cy, dic
biét trong c4c tranh chAp ma viéc x4c minh sy kién
c6 ¥ nghia quyét dinh.

T g6c do chiic niing, vi bing truSc hét 1a cdng
cu gitip cdc bén duong su xac 1ap ching cit d€ bio
vé quyén va lgi ich hgp phap cta minh. Ching
han, trong tranh chap hgp déng thué nha, bén cho
thué c6 thé 1ap vi biing ghi nhan tinh trang tai sin
trudc khi ban giao. N&u sau nay phdt sinh tranh
chap vé viéc hu hdng tai sin, vi biing tr§ thanh

cin cif quan trong d€ xdc dinh trach nhiém. Bén
canh dé6, vi bing c6 tdc dung ching minh sy kién
khach quan trong nhiéu tinh huéng, nhu ghi nhin
viéc giao nhan hang héa, ti€n hanh thi cong cong
trinh, tinh trang vi pham hdp dong cia mot bén. o]
khia canh nay, vi bing gitp Tda 4n ti€t kiém thdi
gian va cong stc trong viéc xdc minh, ki€m tra
chiing ct, g6p phan ddy nhanh tié€n do gidi quyét
vu dn.

Ngoai vai trd bdo vé quyén Igi truc ti€p clia
duong s, vi bing con c6 y nghia 16n trong viéc
phong ngira tranh chap. Khi mot sy kién, hanh vi
dugc ghi nhan khich quan bdi Thira phat lai, cic
bén cé6 xu hudng than trong hon trong viéc thuc
hién nghia vu phép 1y, bdi ho biét ring hanh vi clia
minh di dudc “ghi ddu” va c6 thé trd thanh chiing
ctt chong lai ho trudc Toa 4n. Hiéu ting phong ngira
nay gilip gidm bdt nguy co tranh chip va gép phan
nang cao y thitc chdp hanh phép luat trong xa hoi.

Kinh nghiém qudc t&€ cho thdy, & cic nu6c c6 hé
thong phép luat dan sy phét trién, vi bing hoic cic
vin ban tudng ty thudng dudc coi trong va cé gia tri
phdp 1y cao. Tai Phdp, ché dinh proces-verbal de
constat do huissier de justice (Thira phat lai) l1ap
gan nhu mic nhién dudc Toa 4n cong nhan, trir khi
¢6 chitng ¢t phan bac rd rang hon. Piéu nay gitip
qu4 trinh t6 tung dién ra nhanh chéng va hiéu qui,
dong thdi gidm gdnh ning chitng minh cho duong
su. So sanh v6i Viét Nam, thiy rd tiém ning clia vi
bing Ia rit 16n, nhung viéc phat huy gi4 tri ciia né
phu thudc nhiéu vao khung phap 1y va mic do thira
nhan cla hé thdng tu phap.

3. Gia tri phap Iy cda vi bing va nhiing
han ché&

3.1. Gid tri phdp Iy ctia vi bing

Thuyc t&€ hoat dong 1ap vi bing clia thira phat lai
1a viéc ghi nhdn lai cac sy kién, hanh vi c¢6 that
trong thuc t€ mot cich trung thuc, khich quan
dudi sy chitng ki€n ctia Thira phat lai. Vi bing
dudc ghi nhén trong cdc van ban quy pham phdp
luat nhu Nghi dinh s6 61/2009/ND-CP va hién nay
la Nghi dinh s6 08/2020/ND-CP, song gi4 tri phdp
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ly clia n6 van con han ché. Theo quy dinh hién
hanh, vi bing chi dugc coi 12 mot “ngudn ching
ct” trong qué trinh t& tung, chif chua dugc cong
nhan 12 “ching ci chinh thitc”. Piéu ndy c¢6 nghia
Toa 4n c6 thé xem xét, cAn nhic, nhung khong bit
budc phdi cong nhan vi bing la ching cit ¢6 gia tri
quyé&t dinh trong vu 4n.

3.2. Nhitng han ché ciia vi bing

Hé qua ctia cdach quy dinh nay 1a tinh rang budc
phdp ly clia vi bing khdng cao. Trong nhiéu trudng
hdp, miic du vi biing ghi nhan sy kién khach quan,
nhung Toa dn lai khong si dung lam can c@ gidi
quy&t vu dn. Piéu nay khi&€n ngudi din mit niém
tin vao cong cu phdp 1y méi mé nay. Ho bo ra chi
phi d€ 1ap vi biing, nhung khi ra Toa, vin ban d6 lai
khong dudgc coi trong, c6 thé bi bic bd, din dén tim
1y hoai nghi vé hiéu qua thuc su clia ch€ dinh Thira
phdtlai.

Mot bit cap khac 13 sy thi€u thdng nhit trong
viéc 4p dung vi biing giita cdc dia phuong. C6 noi,
Tda 4n coi vi biing 12 chiing ctt quan trong d€ gidi
quyét tranh chap. Nhung & noi khéc, Tda dn chi coi
vi bing 12 ngudn tham khéo, thim chi dua ra khdi
hd so vu 4n. Sy khdc biét nay gy nén tinh trang bat
binh ding phdp ly giita cidc dudng sy & cic dia
phuong khdc nhau, 1am suy gidm uy tin ctia hé
thong tw phédp va hiéu qua clia vi bing.

Bén canh d6, ban thin nhiéu ngudi dan, c6 ci
mot s6 ludt su va can bd phap luat vin con nham
14n gifta vi bing va cong ching. Ho cho ring, vi
bing c6 gia tri phap 1y tuong tw nhu hgp dong cong
chitng, tir d6 st dung vi bing trong nhitng trudng
hop khong phit hop, dién hinh 13 giao dich nha dat.
Hé qud 1a phdt sinh nhiéu tranh chip phic tap,
trong d6 vi biing bi stt dung sai muc dich va khong
dugc Toa 4n cong nhin.

& khia canh qudn ly nha nudc, cd ch€ gidm sdt
hoat dong 1ap vi biing con chua chit ché, din dén
tinh trang chat lugng vi biing chua dong déu. Mot
s6 Thira phdt lai thi€u kinh nghiém hodc chua
tuan thi nghiém ngit quy trinh 1ap vi bing, 1am
cho vin bdn nay dé& bi Toa 4n nghi ngd vé d tin
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cdy. T4t c4 nhitng han ché trén cho thdy, mic di
vi biing c6 tiém ning 16n, nhung dé phat huy gid
tri can c6 sy diéu chinh cin ban cd vé phép 1y va
thuc tién trién khai.

4. Thyc tién va thiach thic trong dp dung
vi biing

Thuc tién tri€n khai ché dinh vi bing tai Viét
Nam trong hon mot thip ky qua di boc 16 nhiéu
th4ch thitc. Trudc hét, nhan thic clia ngudi dan vé
vi bing chua ddy di. Khong it trudng hgp coi vi
bing nhuw mot hinh thic cong ching, tir d6 st dung
dé ghi nhan giao dich mua ban bat dong sin, sang
nhugng dat dai hoic thé chap tai sdn. Diu nay
tiém 4n nhiéu rii ro, bdi vi biing khong c6 gid tri
chitng minh quyén s& hitu hay quyén st dung hop
phdp ddi v6i tai sin, ma chi ghi nhan mdt sy kién
da dién ra. Khi Toa 4n gidi quyét tranh chap, vi
bing trong nhitng trudng hgp nady thudng khong
dudc cong nhan, din d&n thiét hai cho ngudi dan.

Mot thach thite khic 1a sy de dit tr phia co
quan nha nuéc, ddc biét 1a Toa dn. Do phdp luit
chua xdc dinh vi bing 1a chitng cit chinh thic, cdc
ThAm phan chi xem vi bing nhu mdt ngudn tham
khdo. Trong mot s6 vu 4n, Toa 4n bac bd vi bing
v6i 1y do vin ban khong phan anh ddy dd su kién
hodc khong ddm bdo tinh khdach quan. Thdi d6 de
dit nay khi&n cho vai trd clia vi bing trong thyc
tién bi thu hep dang k€.

Co ch& qudn ly, gidm st hoat dong clia Thira
phét lai con nhiéu bat cap. Hién chua c6 hé thdng
ddnh gid, ki€m tra chit lugng vi bing mot cich
toan dién va thudng xuyén. Sy thi€u déng bd nay
lam phdt sinh tinh trang vi bing lap ra khong dat
chuén, ngdn ngit mo hd hoic thi€u chiing ct kém
theo. Khi nhitng vi biing ndy dudc dua ra Toa 4n,
khd ning bi bac bd rat cao. Piéu nay lam suy
gidm niém tin ctia xa hoi vao cong cu phap 1y von
dudc ky vong sé& hd trg dic luc cho cong tic
tu phép.

Hé qua cudi cling 1a niém tin clia xa hoi d6i vdi
ch€& dinh Thira phat lai néi chung va vi bing néi
riéng chua dugc cling ¢d vitng chic. Khi ngudi din
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bé tién 14p vi biing nhung vin ban d6 bi Toa an tir
chdi, ho s& c6 xu huéng cho ring ché dinh nay thi€u
hiéu qua, tham chi vo ich. V& 1au dai, tinh trang nay
6 thé 1am x6i mon uy tin ctia hé thdng phép luat,
lam gidm hiéu qua quén 1y nha nudc va tic dong
tiéu cuc d&€n nd lyc cdi cdch tu phap.

5. Gidi phap hoan tién th€ ch& Thira phat lai

P& vi bing thuc sy phat huy vai trd 1a cong cu
phdp 1y quan trong trong viéc ghi nhan su kién,
hanh vi khdch quan va hd tr¢ qua trinh gidi quyét
tranh chip, cAn c6 nhitng gidi phap toan dién, k&t
hop phuong dién phap lut, t8 chitc va xa hoi.

Thit nhét, can nang cao gid tri phdp 1y cla vi
bing trong hé thdng phép luat Viét Nam. Viéc chi
coi vi bing 12 mdt ngudn chitng cit tham khio lam
giam dang k& hiéu luc thyc tién clia cong cu nay.
Trong bdi cdnh nhu cau bdo ddm tinh khdch quan
va kip thoi cia chiing ¢ ngay cang cao, phap luat
cAn dudc stra ddi theo hudng cong nhan vi bing 1a
chitng cit chinh thifc. Piéu nay c6 nghia ring, khi
mot sy kién da dugc Thira phat lai 1ap vi bing ghi
nhan, thi mic nhién dugc xem 1a ching ct hgp
phép, trir khi ¢6 chiing cit rd rang, thuyét phuc hon
chitng minh ngudc lai. C4ch ti€p cin nay vira tao sy
minh bach, vira ning cao hiéu qud t& tung, dong
thdi cling ¢ niém tin clia ngudi din vao gid tri cla
vibing.

Thit hai, can ban hinh cic huéng dAn mang tinh
thong nhat d€ bdo ddm viéc 4p dung vi biing ddng
bd trén toan qudc. Hién nay, sy khéc biét trong viéc
ti€p nhan va danh gid vi bing giita cdc Toa 4n da
tao ra sy’ bit binh ding phap ly. PE khic phuc tinh
trang nay, Toa 4n nhin din tdi cao va Bo Tu phép
cAn phdi hgp ban hanh vin ban huéng din cu thé,
quy dinh ro ring vé pham vi, gid tri va cach thic sit
dung vi biing trong qua trinh t& tung. Mot h¢ thong
huéng din thong nhit khdng chi gitp Thim phin
c6 cd s& rd rang trong viéc ddnh gid vi bing, con
gitp ngudi dan va cdc td chic phip 1y c6 sy dinh
huéng ding din khi sit dung cong cu nay.

Thit ba, xic dinh rd cd quan chi quan c6 trich
nhiém x{t Iy vuéng mic lién quan d&n hoat dong

Thira phét lai. Thuc t& cho thiy, nhiéu tinh hudng
phat sinh trong qué trinh 1ap va st dung vi bing
chua dudc co quan nao gidi quyét mot cach nhat
quén, din dén tinh trang “din diy” trach nhiém.
Can c6 quy dinh cu thé, phan cdng o rang vai tro
ctia Bo Tu phdp, Toa 4n nhan dan t8i cao va Vién
ki€m sdt nhian din t6i cao trong viéc hudng dan,
gidi quy&t nhitng van dé lién quan dén vi bing. Sy
phdi hdp chit ché gifta 3 co quan nay s& tao nén cd
ch& ki€m sodt va hd trg toan dién, ddm bio vi bing
dugc dp dung hiéu qua va ding phdp luit.

Thit tu, can nang cao vi th& phap 1y va nghé
nghiép cta Thira phat lai. Trong nhiéu trudng
hgp, Thira phat lai bi nhin nhin nhu mot chidc
danh phu trg, chua dugc xa hdi danh gid ding vai
tro. Piéu nay din dé&n sy thi€u ton trong ddi véi vi
biing ma ho lap ra. Vi vy, cin khing dinh 1 rang
ring Thira phat lai 12 mot chii thé 1ap chiing ct c6
gia tri phdp 1y cao, tuong tu nhu cdng chirng vién
trong linh vurc giao dich. Nha nudc cin ban hanh
cdc chudn muc nghé nghiép, nang cao yéu ciu vé
trinh do, k§ ning va dao didc nghé nghiép clia
Thira phét lai, qua d6 tao dyng niém tin xa hdi vao
chatlugng vi bing.

Thit ndm, mot dinh huéng dai han va mang tinh
chié&n lugc 12 ban hanh Luat Thira phét lai. Viéc chi
ding lai § cdc nghi dinh dui ludt nhu hién nay
khi€n cho khung phép 1y clia ch& dinh nay con thi€u
&n dinh va dé thay ddi. Khi dugc nang 1én thanh
luat, ché€ dinh Thira phét lai s& c¢6 cd s phap 1y
vitng chic hon, dudc quy dinh ro rang vé td chic,
chifc niing, quyén han va trach nhiém. Pay 1a diéu
kién can thi€t d€ bdo dAm sy phét trién bén vitng
clia ch€ dinh nay, dong thdi tao sy ddng bd véi céc
thi€t ch& phap 1y khic trong hé thdng tu phap.

Thit sdu, bén canh cic cdi ciach vé phép luat,
cong tac tuyén truyén phd bién phap luit ciing cin
dugc chi trong. Thyc tién cho thdy, mdt trong
nhitng nguyén nhan khién vi bing chua phét huy
hig¢u qua 1a sy thi€u hiéu biét ctia ngudi dan vé gid
tri phdap 1y cla vdn ban nay. Vi vy, cdc ¢o quan
chifc ning cin ddy manh cdng tic tuyén truyén,
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thong qua nhiéu hinh thitc da dang nhu hdi thdo,
truyén thdng dai ching, tip huin tai cong dong va
hé thdng gido duc phap luat thudng xuyén. Chi khi
ngudi dan hi€u ding vi biing 1a gi, c6 gi4 tri d&n dau
va st dung trong nhitng trudng hgp nao thi cong cu
nay mdi thuc sy phat huy hi¢u quéd trong doi song
phéply.

Thit bdy, trong thdi dai chuyén ddi s6, mot giai
phdp mang tinh dot pha la ¢ng dung cong nghé
thong tin vio hoat dong 1ap va quan ly vi bing. Nha
nudc c6 thé xay dung co sd dit lidu dién tir quoc gia
vé vi biing, cho phép luu trit, tra citu va k&t ndi truc
tuy€n giita cdc Vin phong Thira phat lai, Toa 4n,
Vién ki€m sit va cdc cd quan c6 thim quyén khéc.
Diéu nay gip niang cao tinh minh bach va kha
ning kiém sodt, tao thudn 1¢i trong viéc x4c minh,
ddi chi€u khi vi bing dudc st dung trong qua trinh
t6 tung. Ung dung cong nghé s& ciing gitip han ché
rtii ro lam gid, stta d8i hodc 1am mat vi bing.

Thit tam, ting cudng co ch€ gidm st va xi 1y vi
pham. P€ bdo didm uy tin cia ch€ dinh Thira phat
lai cAn thi€t 1ap hé thong kiém tra, thanh tra dinh ky
nhiim phat hién va x{ 1y kip thdi cdc vi pham trong
hoat dong 1ap vi bing. Cdc bién phap ky luat can
nghiém minh, di kém véi co ché& cong khai dé tao
niém tin cho xa hoi. Cin c6 cd ch& phan hdi, ti€p
nhan y ki€n clia ngudi din va doanh nghiép vé chit
lugng dich vu ctia Thira phat lai, tir d6 c6 sy diéu
chinh kip thoi.

TAILIEU THAM KHAO:

6. K&t luan

Vi bing v6i tu cdch 1a viin bin ghi nhan sy kién,
hanh vi khach quan do Thira phat lai 1dp la mot
sang ki€n phap 1y mang tinh cdi cdch quan trong
trong hé thong phdp luat Viét Nam. Cong cu nay
khong chi ¢6 kha ning hd tr¢ hiéu qua qué trinh
gidi quyét tranh chip dan sy, gop phin phong ngira
vi pham, ning cao y thiic chap hanh phép luit trong
xd hoi va giam tai cho Toa an. Tuy nhién, sau hon
mot thap ky trién khai, vi bing vin chua phat huy
dugc tiém ning do nhiéu nguyén nhan, tir khung
phap 1y con han ché, sy thi€u thong nhat trong 4p
dung d&n nhan thic chura day di clia ngudi dan va
céc co quan tién hanh td tung.

D& ddp tng yéu ciu phat trién dit nudc trong ky
nguyén méi, khi cdc tranh chip ngay cang phifc tap
va nhu cAu bdo ddm cong 1y ngay cang cao, viéc
hoan thién thé ché& Thira phét lai 12 mot nhiém vu
cAp thi€t. Céc gidi phap cin thuc hién bao gdm:
ning cao gid tri phdp Iy clia vi bing, ban hanh
huéng din thong nhat trén toan qudc, x4c dinh co
quan chd quin xtt Iy vuéng mic, ning cao vi th&
nghé nghiép ctia Thira phét lai, ban hanh Luat
Thira phét lai, ddy manh tuyén truyén phap luat,
ung dung cong nghé thong tin va ting cudng gidm
sdt. DAy 1a nhitng gidi phdp can thi€t d€ vi bing trd
thanh cong cu phédp ly thyc sy hitu hi€u, gép phan
khéng dinh vai trd ctia Thira phat lai trong hé thdng
tuphdp hién dai ®
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ABSTRACT:

In the context of ongoing judicial reform and the construction of a socialist rule-of-law state in
Vietnam, strengthening the bailiff institution is essential to enhancing the effectiveness of judicial
activities and safeguarding the legitimate rights and interests of individuals and organizations.
This study analyzes the current legal framework and practical implementation of bailiff activities
in Vietnam, identifying key limitations and shortcomings in the existing system. Drawing on
international experience and the objectives of Vietnam’s judicial reform, the study proposes a
series of solutions aimed at improving the bailiff institution, thereby contributing to the
modernization and efficiency of the judicial system in alignment with the country’s development
goals in the new era.
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